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' Dear Mr. Flesner:

. which you ask whether the

I am of the opinion that the two offices about which you
~ inquire are incmpa_tibla.
Incompatibility between public offices arises where

the constitution or a statute specifically prohibits the
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acmpamt of either office from holding the other, or where
~the duties of the two ottices mn!nct eo that the holﬁez |
of one mmﬁ in every instance pmperly and faithfuuy pez- '_
form all the duties of the other. . People v. M.\ 1&5 1.
App. 203, | N
m:ce appear !:o be no amstituti@nu mr statutory
prwisima prcbihiting one. peram from hol&mq the twa ofﬂces
involved here and ycu state in ymar letter that m actual con-
| flict of ﬂutias appears to exist bam the m o!ﬂm
The question which you s:aim is whet!;ex thsfacct t:lmt thare
is a potential conflict wman the duties of ‘the’ two o!ﬁaas
~ makes the offices inmmpat&hla. . | o |
| . In ansver to your question, I rafer you. to my Opin—-
. ion No. S-877, in which I mm that a potantial mtmm |
,hetwaen the autiea of two ofﬁm mndemd the o!!icas incm-
patible. Again in Opinion No. NP-962 I tock the position
that a potemf.lial_,. conflict is Mﬂczient to xmder the offices
incompatible, statings | -

@ 0*&

m mere pasaibiuty of a mtuet in the
" duties of offices is sufficient to make them
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. incompatible. It is no ansver to say that a.

" conflict in duties doés not now exist or may
.-, never arise or even that the occurrence of a N
,__cmtuct could only ocm on a rare ncaaaim. -

1961) .) 'me Hew J Jerssay suptm Court in L
. w. MacDonald, 162 A. 24 817 (N.J. 1960) elc- o
‘dquently states that it is the existence of the
- potantial for a conflict in duties that renders
the offices incompatible. At page 820. the Rew
._Jersey Buptem Court states: . . o -

. 'It is no answer to say that the conflict in. . .
duties outlined above may never in fact arise.

.. It is encugh that it may in the regular. opera-. . . .

“tion of the statutory plan. ‘If the duties

.- are such that placed in one person they might
‘disserve the public interests, or if the res-

.. pactive offices might or will conflict even on
rare occasicne, it is sufficient to declare

.. them legally incompatible.® . DeFeo, mpm 17,
E.J. at p. 189, 110 A. 24 at p- '556).

. Wescott v, Scull, supra (87 N.J.L. at p. 418.
96 A. at p. 411). Box is it an answer to say
that if a conflict should arise, the mmhent
may omit to perform cne of the inompatsbz.a rolea. :
The doctrine was designed to avoid the necessity -
for that cholice. ‘It is immaterial on tho ques-

~tion of incompatibility that the party need not .
and probably will not undertake to act in both

. offices at the same time. The admitted necessity
of such a course is tbe strongest proof of the

... incompatibility of the two oﬂﬂ.ma. . 42 Am. Jur

' ?ublic ﬂﬂﬂcars. 8 70, p: 936.° '

wifh'reg‘ait&t@ the duties of city ‘alderman and cmmty super-

‘istendent of highways, there are in my opinion at least two
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“mityations in which the possibility of"émiﬂiot‘:fﬂéy‘fétiéa,

" 'and asg a result I am of the opinion that the two offices are

incompatible,
| Piret, the section on intergovernmental cooperation -
~ in the 'I.ilinbia ce’mstit\i'tion (. Conet. of 1970, article
viI, ssctl.m 10) ana the Intezgwamntal Coaporaticn Act
‘ '(Il}.. Rev.!stat. 1973, ah. 127, par. 741 et B _mg empower
counties and municipalities to contract and make agreements
with each cther under a broad rangs of subjects, which could
include matters relating to ’;stgéetm ¢« Toads and highways. In
a&ﬁiti%m; emmtm hmi'e" baan spédiﬁcally authorized to con-
tract uu:h munieipalities ‘on cartain highway matters. Section
S~410 of 'me mghway cade (211. Rev. Stat, 19‘75. @h. 123,
pazT. 5-410) 9twmes 1n mlmnt parts
“The eounty board ies authorized to enter into
., agreements with ‘any municipal corporation, ter-
 ~minable 'in the dlacretion of the county board,
for the municipal mrporatton t0 maintain any
" county highway, or any part thereof, located
'within the municipal corporation, such mainten-
‘ance to ba under the supsrvision of the county
supe:intendant at tughwaw s B W e W

Seetim 5-502 of 'l‘he Me (Ill. M. Stat. 1975. ch. 121. paz'.

5-502) p:ov.i.aas that the emnty boaxd ana ci.ty counen of a
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municipality may enter a contract fixing the proportion of
enpenses each shall pay for the joint construction or repaix
of a bridge, culvert, drainage structure or grade sapa'r.a'-
tion on a road ]msatéd within the mmi.cl.pauﬁy. The awm:y
superim:mt of highways is designated aﬁ the person who .;ﬁ
shall prepare or direct the preparation of the plans and ‘_
specifications for such improvements. |
Second, section 5-105 of The Highway Code (Ill.
Rev. Stat. 1975, ch. 121, par. 5-105) authorizes the eomty
board to make deletions from the county highway system by
xésolutim. Bighways removed from the county highway aystem.:
become part of the streat system of a municipality if they
are located therein. A deletion that might be advantaﬁeo_ua
to the county might not be advantagecus to the municipality.
receiving jurisdiction of the deleted highway. .
In each of the situations outlined above the county
board and not the county superintendent of highways is the :
acting entity. In Peabody v. Sanitary ni.u't.g):-mt of chicago,
330 X11. 250, however, the Supreme Court held that a contract

between the board of trustees of a sanitary district and a
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emtracto: wae void where tha treasurer of the district had
.an !.m:erest in the mtx‘act. '!he court stated that si.ace
| :the duties ef the tmsurexz :l.ncluded aerving as unaucial
‘advimx tc the tmtees he might tbexofore hava been: called
upm to act on the lett:lng of the eont:act by aaviaing e
the hoaxd af tzuatees as to u:e £1mnc1al statua ot tha bi&de:s.
For that mm tlm mrt lwlﬂ that tha am!lict oﬁ intamut
| 'seawee (camu'a smmms 1927, oh. 102, par. 3 was vio-
1ated. | |
| Like thn tmmar :l.n w the mmty auporin-
- tsndem: o£ higmﬂys 3.n the presmt sttuatim might natu:any
be mlled upon by the cm\nty boaré tor aavim in Eheae aicu-
ationa m whidn the intereats aﬂ tha mty an& those of the
m!.ci.paluy mi.ght ba oppeseé to each othez !'he mintmnee
which !.s the aubjeat of the agrmt authoriaod in acctim
| 5-410 mld come unde: the mpmieim oﬂ tha emmty aupez-
mten&mt c! M.ghways. smuarly. the imtovmnu mtxaatad
for m:umt to s-soz are to be plamd hy ths amty super-
mtondmt ot higlwaw. m.th regazd to the dnlation ai M.glw-

mya ﬁm tha cmnty syatam it: uhoulﬂ ho notac‘t t!mt t!m
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‘county superintendent of highways is responsible for super=-
wising the construction and maintenance of all county high-
‘waye within the county. - (I1l, Rev, Stat, 1975, ch. 121, par.
205.5.) In each .efﬁihese? situations there is the possibility
that the county boaid might ask £or the advice of the county
superintendent of highways. In that case, the county super-
intendent's duty to advise the county board as to the best |
interest of the county might conflict with his duty ae aldex-
mAn to act for the best interest of the city.

" In my opinion these potential conflicte render the
offices of county superintendent of highways and aldexman
of a city within the county incompatible.

Very truly yours,

 ATTORNBY GENBERAL




